
South Africa has a worldwide tax system, which means that tax residents are taxed on their worldwide income, 
and non-residents are taxed on income derived in South Africa. 

7D[�UHVLGHQF\�LQ�6RXWK�$IULFD�LV�ÀUVW�D�TXHVWLRQ�RI�RUGLQDU\�UHVLGHQFH��DQG�WKHUHDIWHU�RI�SK\VLFDO�SUHVHQFH��$�
Double Taxation Agreement between South Africa and another country can, however, override these rules. 

Although the exchange control emigration regime is due to change, currently South Africans’ exchange control 
UHVLGHQF\�LV�XQDIIHFWHG�HLWKHU�E\�RUGLQDU\�UHVLGHQFH�RU�SK\VLFDO�SUHVHQFH��DQG�D�UHVLGHQW�ZLOO�UHPDLQ�VXFK�XQWLO�D�
IRUPDO�HPLJUDWLRQ�DSSOLFDWLRQ�KDV�EHHQ�DSSURYHG�E\�WKH�6RXWK�$IULFDQ�5HVHUYH�%DQN��

Determining your tax residency

Ordinarily resident 

Your tax residency in South Africa is determined based on your ordinary residence, often referred to as the 
‘toothbrush test’ – where your toothbrush permanently resides, or where you return to from your wanderings. 
While your intention is relevant for this test, a court would also look at other factors, such as your lifestyle and 
your family and economic connections, to determine your tax residency. In such a case, the court will, for example, 
consider where your children go to school, where your gym membership is, where your belongings are stored, etc.

%\�ZD\�RI�LOOXVWUDWLRQ��WKH�FRXUW�KDG�WR�GHWHUPLQH�WKH�WD[�UHVLGHQF\�RI�D�WD[SD\HU�ZKR�ZDV�VHQW�RQ�D����PRQWK�
DVVLJQPHQW�LQ�WKH�86�E\�KLV�6RXWK�$IULFDQ�HPSOR\HU��7KH�SXUSRVH�RI�WKH�DVVLJQPHQW�ZDV�WR�REWDLQ�H[SHULHQFH�WR�
EH�DSSOLHG�LQ�6RXWK�$IULFD���7KH�WD[SD\HU�UHWDLQHG�KLV�KRXVH�LQ�6RXWK�$IULFD��ZKLFK�KH�UHQWHG�RXW�IRU�WKH�H[DFW�
SHULRG�RI�KLV�RYHUVHDV�DVVLJQPHQW��7KH�FRXUW�DOVR�FRQVLGHUHG�WKDW��ZKLOH�KLV�ZLIH�DQG�FKLOGUHQ�DFFRPSDQLHG�KLP�
WR�WKH�86��KLV�SDUHQWV�UHPDLQHG�LQ�6RXWK�$IULFD��KLV�SHUPDQHQW�HPSOR\PHQW�ZDV�LQ�6RXWK�$IULFD��DQG�KH�KDG�EDQN�
DFFRXQWV�LQ�6RXWK�$IULFD��$OWKRXJK�KH�HQWHUWDLQHG�WKH�SRVVLELOLW\�RI�UHPDLQLQJ�RYHUVHDV��WKHUH�ZDV�QR�GHÀQLWH�
GHFLVLRQ�LQ�WKLV�UHJDUG��7KH�FRXUW�WKXV�GHWHUPLQHG�WKDW�6RXWK�$IULFD�ZDV�KLV�SODFH�RI�RUGLQDU\�UHVLGHQFH�����

,Q� DQRWKHU� FDVH�� WKH� WD[SD\HU�GHFLGHG� WR�HPLJUDWH� WR� WKH�86�DQG�PRYHG� WKHUH�DIWHU�REWDLQLQJ�D�SHUPDQHQW�
UHVLGHQFH�SHUPLW��7KH�WD[SD\HU�DQG�KLV�ZLIH�HVWDEOLVKHG�D�KRPH�DQG�RIÀFH� LQ�WKH�86��MRLQHG�D� ORFDO�FKXUFK��
RSHQHG�EDQN�DFFRXQWV��ERXJKW�D�FDU�DQG�UHJLVWHUHG�IRU�VRFLDO�VHFXULW\��7KHLU�FKLOGUHQ�UHPDLQHG�LQ�6$�WR�FRPSOHWH�
WKHLU�VFKRROLQJ�ZKHUHDIWHU�WKH\�MRLQHG�WKHLU�SDUHQWV�LQ�WKH�86��:KHQ�SHUPLWWHG��WKH�IDPLO\�EHFDPH�86�FLWL]HQV��
8QGHU�WKH�H[FKDQJH�FRQWURO�UHJXODWLRQV�RI�WKH�WLPH��WKH�WD[SD\HU�KDG�WR�UHWDLQ�VXEVWDQWLDO�DVVHWV�LQ�6$��LQFOXGLQJ�
KLV�IDPLO\�KRPH�LQ�/ODQGXGQR��'XULQJ�WKH����PRQWK�SHULRG�XQGHU�UHYLHZ��WKH�WD[SD\HU�VSHQW�RQ�DYHUDJH�RQH�WKLUG�
RI�KLV�WLPH�LQ�6$��7KH�FRXUW�FRQVLGHUHG�WKH�UHOHYDQW�IDFWRUV�DQG�GHFLGHG�WKDW�WKH�WD[SD\HU·V�¶UHDO�KRPH·�ZDV�WKH�
86��DQG�WKDW��FRQVHTXHQWO\��KH�ZDV�QRW�RUGLQDULO\�UHVLGHQW�LQ�6$�����

Physical presence resident

Even if you are not ordinarily resident in SA, you can still be a South African tax resident based on your physical 
presence. A person who is a tax non-resident in terms of the ordinary residence test will be tax resident in South 
Africa if he has spent a certain number of days in South Africa:

 0RUH�WKDQ����GD\V�LQ�WRWDO�LQ�HDFK�RI�WKH�FXUUHQW�DQG�SUHYLRXV�ÀYH�WD[�\HDUV��WKH�GD\V�QHHG�QRW�EH�� �
 consecutive); and

 0RUH�WKDQ�����GD\V�LQ�WRWDO�GXULQJ�WKH�SUHYLRXV�ÀYH�WD[�\HDUV��

������,7&����������������6$7&�����&���6HH�D�VXPPDU\�DQG�GLVFXVVLRQ�LQ�WKH�6$56�,QWHUSUHWDWLRQ�1RWH���

������&RPPLVVLRQHU�IRU�,QODQG�5HYHQXH�Y�.XWWHO����������6$������$������6$7&������6HH�D�VXPPDU\�DQG�GLVFXVVLRQ�LQ�
WKH�6$56�,QWHUSUHWDWLRQ�1RWH���
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A few important points to note:

 Because the physical presence test is a 5-year test, a person can only become SA tax resident in terms of this  
 test in year 6. 

 $�SHUVRQ�ZKR�FHDVHV�WR�EH�D�UHVLGHQW�GXULQJ�D�WD[�\HDU��IRU�H[DPSOH�RQ�WKH�RUGLQDU\�UHVLGHQFH�WHVW��DQG�WKHQ��
 returns to South Africa in the following tax year, will once again be resident if he meets the requirements of  
 the physical presence test in that next year.

 Nevertheless, a natural person cannot be resident under the physical presence test in the same year that he  
 ceases to be ordinarily resident.

 When a natural person who is tax resident in SA based on their physical presence remains outside SA for a  
 continuous period of at least 330 full days, he will cease to be resident on the day he left South Africa. 

The following example illustrates the interaction between these rules:

%HQ�LV�RUGLQDULO\�UHVLGHQW�LQ�6RXWK�$IULFD�DQG�WKXV�DQ�6$�WD[�UHVLGHQW��+H�HPLJUDWHV�IURP�6RXWK�$IULFD�LQ�'HFHPEHU�
�����DQG�becomes non-tax resident in the 2020 tax year��RQ�WKH�GD\�WKDW�KH�OHDYHV�LQ�'HFHPEHU��������'XH�WR�
YDULRXV�IDPLO\�DQG�EXVLQHVV�REOLJDWLRQV��%HQ�VSHQGV�PRUH�WKDQ����GD\V�LQ�6$�GXULQJ�WKH������WD[�\HDU��%HFDXVH�KH�
DOVR�VSHQW�PRUH�WKDQ����GD\V�LQ�6$�LQ�HDFK�RI�WKH�SUHYLRXV���WD[�\HDUV�DQG�PRUH�WKDQ�����GD\V�LQ�WRWDO�GXULQJ�WKH�
ODVW���WD[�\HDUV��KH�LV�DJDLQ�WD[�UHVLGHQW�LQ�6RXWK�$IULFD�IURP�WKH�ÀUVW�GD\�RI�WKH������WD[�\HDU, based on the 
SK\VLFDO�SUHVHQFH�WHVW��/HW·V�VD\�LQ�WKH������WD[�\HDU�%HQ�VSHQGV�D�FRQWLQXRXV�SHULRG�RI�����IXOO�GD\V�RXWVLGH�RI�
South Africa; he will again cease to be tax resident in South Africa in the 2022 tax year�RQ�WKH�ÀUVW�RI�WKH�����
days. 

)RU�WKH�SHULRG�IURP�'HFHPEHU������WR����)HEUXDU\������%HQ�ZRXOG�KDYH�EHHQ�WD[�QRQ�UHVLGHQW�LQ�6$��HYHQ�WKRXJK�
KH�PHW�WKH�SK\VLFDO�SUHVHQFH�WHVW�UHTXLUHPHQW�LQ�WKH������WD[�\HDU��7KLV�LV�EHFDXVH�KH�FDQQRW�EH�UHVLGHQW�RQ�WKH�
SK\VLFDO�SUHVHQFH�WHVW�LQ�WKH�VDPH�\HDU�LQ�ZKLFK�KH�FHDVHG�WR�EH�RUGLQDULO\�UHVLGHQW��

Tax treaty resident

A natural person who meets the ordinary residence test or the physical presence test, will not be South African tax 
resident if, notwithstanding having met those tests, he is held to be exclusively a resident of a country other than 
6RXWK�$IULFD�XQGHU�DQ\�GRXEOH�WD[DWLRQ�DJUHHPHQW��¶'7$·��WD[�WUHDW\�

:KHUH�D�SHUVRQ�LV�WD[�UHVLGHQW�LQ�WZR�FRXQWULHV�DW�WKH�VDPH�WLPH�DFFRUGLQJ�WR�WKH�FRXQWULHV·�RZQ�UXOHV��WKH�'7$�
provides a tie-breaker test. The tie-breaker test is relatively standard, and usually provides that a person will be 
deemed to be resident solely in the country-

a) where a permanent home is available to him; or

b) if a permanent home is available to him in both countries, then the country where the person’s centre of  
 vital interests is; or

c) if his centre of vital interests is not determinative, then the country in which the individual has an habitual  
 abode; or

d) if he has an habitual abode in both or neither, then the country of which the individual is a national; or

e) if he is a national of both or neither country, then the competent authorities of both countries will settle the  
 question by mutual agreement.

Let’s take Ben as an example again:
 
%HQ�HPLJUDWHG�IURP�6$�LQ�'HFHPEHU������WR�WKH�86�DV�KH�ZRQ�WKH�*UHHQ�&DUG�ORWWHU\��+H�LV�QRZ�D�WD[�UHVLGHQW�LQ�
WKH�86�LQ�WHUPV�RI�WKHLU�UXOHV��DQG�WD[�QRQ�UHVLGHQW�LQ�6$�DV�KH�FHDVHG�WR�EH�RUGLQDULO\�UHVLGHQW�LQ�6$��LQ�'HFHPEHU�
�������,Q������%HQ�VSHQGV�PRUH�WKDQ����GD\V�LQ�6$�GXH�WR�YDULRXV�IDPLO\�DQG�EXVLQHVV�REOLJDWLRQV��%HFDXVH�%HQ�DOVR�
meets the other requirements of the physical presence test in SA, Ben is again a South African tax resident in the 
�����WD[�\HDU��%HQ�LV�KRZHYHU�WD[�UHVLGHQW�LQ�WKH�86�DW�WKH�VDPH�WLPH��EDVHG�RQ�WKHLU�UXOHV��%HQ�ZRXOG�QRZ�DSSO\�
WKH�WLH�EUHDNHU�WHVW�RI�WKH�'7$�EHWZHHQ�6$�DQG�WKH�86�WR�GHWHUPLQH�LQ�ZKLFK�FRXQWU\�KH�LV�H[FOXVLYHO\�WD[�UHVLGHQW��
As soon as Ben can satisfy one of the tie-breaker tests, his tax residency is determined and the further tests are 
not considered.

See the diagrams on page 4-5 to help you determine your SA tax residency.



Becoming tax non-resident: the implications

On the day before you cease to be a tax resident in SA, you are deemed to have disposed of your worldwide assets. 
This deemed disposal triggers a potential capital gains tax on the unrealised capital gain - the growth - of your 
ZRUOGZLGH�DVVHWV��RIWHQ�UHIHUUHG�WR�DV�DQ�¶H[LW�FKDUJH·��&HUWDLQ�DVVHWV�DUH�H[FOXGHG�IURP�WKH�GHHPHG�GLVSRVDO��
such as immovable property in SA and your retirement funds. The maximum effective capital gains tax rate for an 
individual is currently 18%. The annual tax return contains a tick-box to indicate whether you became tax non-
resident during the relevant tax year. 

7KH�HIIHFW�RI�WKH�H[LW�FKDUJH�LV�WKDW�\RX�ZLOO�SRWHQWLDOO\�KDYH�WR�SD\�����RQ�WKH�JURZWK�RI�\RXU�ZRUOGZLGH�FDSLWDO�
DVVHWV��FHUWDLQ�DVVHWV�H[FOXGHG���$V�WKLV�JDLQ�LV�XQUHDOLVHG��\RX�KDYHQ·W�DFWXDOO\�VROG�\RXU�DVVHWV���WKH�H[LW�FKDUJH�
FDQ�EH�SUREOHPDWLF�LQ�WHUPV�RI�FDVKÁRZ��

Your tax year will end on the day immediately before you cease to be tax resident in South Africa. This means that, 
if you are a provisional taxpayer, you will have to submit a ‘year-end’ provisional return on the day before you 
become a non-tax resident.

It is important to remember that, just because you are tax non-resident in South Africa, it does not mean you no 
ORQJHU�KDYH�DQ\�6$�WD[�FRPSOLDQFH�REOLJDWLRQV��&HUWDLQ�6$�VRXUFHG�LQFRPH��VXFK�DV�UHQWDO�LQFRPH��ZLOO�VWLOO�QHHG�
to be declared annually to SARS.  

Becoming non-resident for exchange control

Your exchange control residency remains unchanged until a formal application for emigration is approved with the 
6RXWK�$IULFDQ�5HVHUYH�%DQN� �6$5%���$�SHUVRQ�ZKR� LV� ERUQ� LQ� 6RXWK�$IULFD�RU�ZKR�KDV�D� 6RXWK�$IULFDQ� ,'� LV� DQ�
H[FKDQJH�FRQWURO�UHVLGHQW��6$5%�LPSRVHV�PDQ\�UHVWULFWLRQV�RQ�WKH�FDVKÁRZ�RI�H[FKDQJH�FRQWURO�UHVLGHQWV��7KH�
EHQHÀWV�WR�HPLJUDWLQJ�IRU�H[FKDQJH�FRQWURO�LQFOXGH�DFFHVV�WR�LQKHULWDQFHV�UHFHLYHG�DEURDG�RU�LQ�6$��

+RZHYHU��HPLJUDWLQJ�IRU�H[FKDQJH�FRQWURO�FDQ�KDYH�PDQ\
implications, such as the requirement to have your SA shares
endorsed as a non-resident shareholder, ‘blocking’ of certain 
distributions from SA trusts, and placing the assets that will
UHPDLQ�LQ�6$�XQGHU�WKH�FRQWURO�RI�\RXU�6$�EDQN��'XH�WR�WKH
potential implications of exchange control emigration, it is
wise to obtain expert advice to help you plan your emigration. 

Should you return to South Africa as a resident within 5 years of emigrating for exchange control, your exchange 
control emigration will have failed. The means that you will be treated as if you did not emigrate and any assets 
that you took out of South Africa under the emigration application will have to be repatriated to South Africa.

Special considerations

Special consideration should be given to matters such as a family business or family trust when planning your 
emigration. The capital gains tax triggered on the family business shares upon becoming tax non-resident is often 
SUREOHPDWLF�IURP�D�FDVKÁRZ�SRLQW�RI�YLHZ�DQG�UHTXLUHV�FDUHIXO�DGYDQFH�SODQQLQJ�

Access to the assets of a family trust can also become complicated after emigrating for exchange control, and the 
HIIHFWLYH�WD[�RI�WKH�WUXVW�FRXOG�EH�HIIHFWHG�E\�ZKHWKHU�WKH�EHQHÀFLDULHV�DUH�6RXWK�$IULFDQ�WD[�UHVLGHQW��7KH�WD[�
UDWH�RI�D�WUXVW�LV�KLJKHU�WKDQ�WKDW�RI�DQ�LQGLYLGXDO��EXW�D�6RXWK�$IULFDQ�WUXVW�FDQ�PDNH�XVH�RI�WKH�¶FRQGXLW·�RU�ÁRZ�
WKURXJK�SULQFLSOH�WR�SDVV�WKH�WD[�OLDELOLW\�RQ�LQFRPH�RU�FDSLWDO�JDLQV�WR�D�EHQHÀFLDU\�WKURXJK�GLVWULEXWLRQ��WKHUHE\�
KDYLQJ�WKH�LQFRPH�WD[HG�DW�D�ORZHU�UDWH��+RZHYHU��WKLV�LV�RQO\�SRVVLEOH�ZKHUH�WKH�WUXVW�FDQ�GLVWULEXWH�WKH�LQFRPH�
WR�D�6RXWK�$IULFDQ�WD[�UHVLGHQW��2QFH�WKH�WUXVW�KDV�QR�PRUH�6RXWK�$IULFDQ�WD[�UHVLGHQW�EHQHÀFLDULHV��DOO�WKH�LQFRPH�
and capital gains in the trust are taxed at the trust’s tax rate, comparable to the highest marginal tax rate for 
individuals.

Conclusion

Planning to emigrate can become complicated, but the process can be eased with the right advisors by your side. 
Make sure to contact a professional advisor as early as possible in the process when you start to consider emigrating 
from South Africa, especially where family businesses or trusts are involved. 

See our diagrams on the following pages to help you determine your tax residency:
 

The exchange control emigratrion process is due to 

change and we are awaiting further information. It 

has been proposed that access to retirement funds 

will no longer be dependent on exchange control 

residency status, but on tax residency. For more infor-

mation see our article on the proposed changes



ANNEXURE A:
SOUTH AFRICAN TAX RESIDENCY

Is the person ordinarily resident in South Africa?
Apply the ‘toothbrush’ test: where is the person’s home / where 
does he return to after his wanderings / where is his life based?

The person is tax resident 
elsewhere

Tax payable in South Africa only on 
income from a source in the 

Republic

The person in tax resident in 
South Africa

Taxed in SA on worldwide income, 
may be taxed in foreign jurisdiction 

on foreign source income.
Relief provided from double 

taxation through the set-off of 
foreign tax credits against SA tax on 

foreign income

Is the person deemed to be tax resident in 
South Africa through his physical presence?

The person must be physically present in the
Republic for a period or periods exceeding –
(i) 91 days in aggregate during the year of

assessment under consideration;
(ii) 91 days in aggregate during each of the five

years of assessment preceding the year of
assessment under consideration; and

(iii) 915 days in aggregate during the five
preceding years of assessment.

Has the person ceased to be a deemed 
resident?

Has the person been physically outside SA for a 
continuous period of at least 330 full days?

Is the person also tax resident in another 
jurisdiction, according to their rules?

Is there a double taxation agreement (DTA) 
between the jurisdiction and SA?

The person is tax resident in both 
jurisdictions

Taxed in SA on worldwide income, 
and in foreign jurisdiction.
Relief provided from double 

taxation through the set-off of 
foreign tax credits against SA tax on 

foreign income

Apply the DTA’s tie-breaker test, usually:
(i) In which jurisdiction is a permanent home

available? If in both jurisdictions, then in which
jurisdiction is the person’s personal and
economic relations closer?

(ii) Where is the person’s habitual abode?
(iii) Of which state is the person a national?
(iv) If none of the above provides an answer, the

relevant jurisdictions will have to settle the
question by agreement.

Yes

Yes

Yes Yes

Yes

No

No NoNo No

OR



Yes

The person is deemed not to be a 
resident as from the commencement 

date of the 330 day period beginning the 
day of departure

NOT A RESIDENT

Yes

No

No

No

This test is to be done annually and is only applicable to a 
person who is not at any time during the relevant year of 

assessment ordinarily resident in the Republic

Is the person deemed to be exclusively a resident of another 
country for purposes of the relevant double taxation treaty?

Was the person physically present in the Republic for a period or periods 
exceeding 91 days in aggregate during the relevant year of assessment?

Was the person physically present in the Republic for a period or periods exceeding 
91 days in aggregate during each of the 5 years preceding the relevant year of 

assessment?

Was that person physically present in the Republic for a period of periods exceeding 915 days
in aggregate during the preceding 5 years of assessment?

IMPORTANT
A day shall –
• Include a part of a day but;
• Exclude any day the person is in transit through the Republic;

• Between two placed outside the Republic; and
• That person does not formally enter the Republic through a “port of entry”

Was the person, who is a resident in terms of the physical presence test, physically 
outside the Republic for a continuous period of at least 330 full days after the day 
on which he/she ceased to be physically present in the Republic (which may stretch 

over two consecutive years of assessment)?

No

The person remains a resident up 
until the last day of the previous 

year of assessment

RESIDENT

as from the commencement date of 
the year of assessment, which is 1 

March each year

No

Yes

Yes

Yes

ANNEXURE B:
ANNEXURE B TO SARS’S INTERPRETATION NOTE 4: 

PHYSICAL PRESENCE TEST DIAGRAM
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The information contained in this client information release 
is intended as a general guide only. The contents are not 
intended as a substitute for formal legal advice and should 
be interpreted accordingly. Formal legal advice in all 
relevant areas should be sought before relying on any of the 
information contained in this release.

For further Information, please contact:

Sanmari Crous
Associate
E: sanmari.crous@hatstone.com
7�� ��������������������

Suite 3, 43 Plein Street
Stellenbosch
:HVWHUQ�&DSH
South Africa
3�����������������


